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PASSPORT POLICY 





-C TATE DEPARTMENT OBJECTIONS, now apparently 
S weakening, to granting passports to newsmen for travel 
to Red China have put a new angle on a running con- 
troversy over the government’s power to limit foreign 
travel by American citizens. There have been numerous 
‘“ases of late in which not only press representatives but - 
also individuals of leftist bent have been unable to obtain 
the prescribed travel documents. In-each case the Secre- 
‘tary of State has exercised only the long-accepted right to 
treat the ‘issuance or withholding of passports as a matter 
within the discretion of the Executive Branch: 


Decisions .of lower federal courts have tended for some 
‘ time to put certain bounds on the Secretary’s authority in 
- that respect. The question has not yet reached the Supreme 
Court, but appeals from several district court decisions are 
-now pending in the U.S. Court of Appeals for the District 
of Columbia. . Interest in the final outcome will be wide- 
spread, for the issues involved affect indirectly the freedom 
of all American citizens to travel to countries outside the 
Western Hemisphere. 


The latest development in the travel-to-China contro- 
versy came Apr. 23, when Secretary Dulles told a news con- 
ference that the government was willing to let a limited - 
number of newsmen visit China, provided that the ban on 
travel to that country by other Americans could be main- 
tained. The problem arose last summer when the Chinese . 
Communist government invited more than a dozen Ameri- 
can correspondents to spend a month in China.' The State 
Department concluded, however, that such a visit would not 

be in the best interests of the United States. It said, Aug. 
7, that no passports would be issued for the purpose. 


- Three American newsmen—Edmund Stevens and Philip 


‘The roots of the controversy over China go back to 1949, when Peiping closed 
all communications facilities to correspondents from countries which did not 
recognize the new Communist regime. 
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Harrington, a reporter-photographer team representing 
Look magazine, and William Worthy of the Baltimore Afro- 
American—nevertheless went to China just before Christ- 
mas. Without passports valid for such travel, they toured 
the China mainland for several weeks. : 

STATE DEPARTMENT'S REACTION TO UNAUTHORIZED TRIP - 

Although the State Department threatened to take puni- 
tive-action against the three meri upon their return: to the. 
United States, Secretary of State Dulles told his news con- ° 
ference on Mar. 6 that he did not think legal steps would 
be instituted. He added that “A question could come up 
about the renewal of their. passports.” That is what hap-' - 
pened in the case of Worthy, whose passport expired shortly 
after his return. 5 . 


When Worthy applied for renewal, the State Department 
informed him (Apr. 1) that it was “tentatively” refusing 
to renew his passport because to do so would be “preju- 
dicial to the interests of the United States.”” The Depart- 
ment observed that Worthy’s journey to -Communist China 
was “contrary to known and existing United States foreign 
‘policy.” It added that it. had reason to believe that Worthy 
‘would “not abide by geogr aphical limitations w hich might 
be placed on any new passport.” 


Worthy is to be given an informal hearing in the Pass- 
port Office on Apr. 29. If not then satisfied, he may appeal 
to a special State Department board. He has indicated that 
he will take the matter to court if necessary, and the Amer-’ 
ican Civil Liberties Union has promised legal aid. 


QUESTIONS INVOLVED IN AMERICAN TRAVEL IN RED CHINA 

The State Department’s refusal to allow.newsmen to go 
-to Red China is not only a matter of passport policy. It 
involves also questions. pertaining to freedom of informa- 
tion and to recognition of the Chinese Communist regime. 
The first statement issued by.the Department after the © 
three newsmen entered China said that travel to that coun- — 
try had been prohibited because the United States could not 
provide “normal diplomatic and. consular protection” there. 
The statement noted also that it was the Chinese Commu- 
nist government which had “created a special impediment 
to the travel of Americans in the area” by having “im- 
prisoned American citizens and employed them as hostages 
for bargaining purposes.” .- , 
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Secretary Dulles stated at a news conference on Feb. 5 
that the Peiping government had been “trying to get re- 
porters ... to come into Communist China and... [had] 
repeatedly tried to use the illegal detention of Americans 
',. aS a means of pressure to accomplish its ends.” Observ- 
ing that American citizens “ought not to be made a subject 
for that kind of barter,’’ he said he did not propose to 
“satisfy that kind of blackmail.” 2 . 


The State Department has taken the position also that, 
although newspapermen usually receive preferential treat- 
ment with respect to travel in restricted areas, they have no. 
legal right to claim such preference. Deputy Assistant 
Secretary of State William J. Sebald told a House Foreign 
Affairs subcommittee that “The whole basis of . . . [the 
‘Department’s] case rests on the fact that newspaper people 

.. are no different from any other vocational class insofar 
as this particular problem is concerned.” * Department 
spokesmen have noted.that missionaries, scholars, business- - 
men, and relatives of American prisoners also have wanted . 
. to.go to China but have been denied that privilege. 


The State Department has directed attention, in addition, 
‘to the fact that the United States is still in a state of 
“unresolved conflict” or “at least semi-war” with Commu- 
nist China; permission is not given for travel to enemy 
territory, and the granting of permission to visit such an 
area between the signing of an armistice and the establish- 
ment of peace is up to the President as Commander-in- 
Chief. Finally, the Department has pointed out that an 
1868 law still in effect imposes on the President the duty 
.to employ “such means, not amounting to acts of war, as 
he 'may think necessary and proper to obtain or effectuate 
the release” of citizens imprisoned by: foreign governments. 


The State Department’s ban on travel to Red China has 
been widely protested by newspaper organizations, mem- 
bers of Congress, and others. Associated Press directors 
said in their annual report Apr. 22 that “Qualified news- 
‘men should be allowed to report first-hand from the mairi- 
land of China.” J. R. Wiggins, executive editor of the 


2 Dulles asserted also that passports were never issued for travel to a country whose 
government had not been recognized, but Editor & Publisher pointed out on Feb. 9, 
1957, that in the 16 years between the Bolshevik revolution and recognition of the 
Soviet government by the United States in 1933 at least a dozen U.S. correspondents 
. entered Russia. American engineers, labor deputations, and plain tourists also went 

to the U.S.S.R. in that period. 


® Testimony. released Apr. 13, 1957. 
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Washington Post and Times Herald, declared at a civil 
liberties conference in New York on Feb. 16: “The right of 
the American people to know about any area of the earth | 
ought not to be made an instrument of diplomatic bargain- 
ing over unrelated issues. The prisoners should be released. 
The American press should be permitted to travel in China. 
Neither right course should be made contingent upon the 
other.” 


EARLIER RESTRICTIONS ON TRAVEL IN FOREIGN COUNTRIES 

The United States currently refuses to authorize travel 
not only to Red China but also to Albania, Bulgaria, North 
Korea, and North Viet Nam—all Communist states with 
which it lacks diplomatic relations. The current restric- 
tions are merely the latest exterision of a practice pursued 
for various reasons at various times during both war and. 
peace.. 


During World War I passports were validated only for 


stipulated countries and purposes, but thereafter they were . 
marked “good for travel in all countries unless otherwise 





limited.” During the 1930s war in Ethiopia, civil strife in | - 


Spain, and disturbed conditions in the Far East led to re- 
strictions on travel to those areas, although exceptions were 
made for newsmen. After the United States entered World 
War II, travel outside the Western Hemisphere was limited 
to journeys necessary to the war effort; travel of war 
correspondents was deemed to fall within that category. 


Since the war ended, unsettled political conditions and 
diplomatic conflicts have given rise to temporary: bans on 
travel to certain countries from time to time. - Passports 
were stamped invalid for Yugoslavia in 1947, Hungary in 
1949, 1951, and 1956, Bulgaria in 1950, and Czechoslovakia 
in 1951. Exceptions were made for newsmen in most cases. 


In May 1952 various old and new travel restrictions were 
consolidated and passports were stamped not valid for’ 
travel to Albania, Bulgaria, China, Czechoslovakia, Hun- 
gary, Poland, Rumania, and Soviet Russia. Exceptions for 
travel to one or another of those countries had to be made 
by specific endorsement. Passports of correspondents were 
endorsed for travel to the Soviet Union and some of the 
satellites. Restrictions were removed in October 1955, 
three months after the Geneva summit conference, on trips 
to Czechoslovakia, Hungary, Poland, Rumania, and the 
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U.S.S. R. ; they remained-in ‘effect for Albania, Bulgaria, arid © 


China. Despite the prohibition on travel to China, a num- 
_ ber of Americans attended a peace meeting at Peiping in 
. October 1952; their passports were revoked upon their -re- 


turn to the United States. 


After Israel’s invasion of Egypt last October, travel of 


_ Americans to Egypt, Israel, Jordan, and Syria was banned; 
_ exceptions again were made for newsmen. All restrictions 
applying to travel in the Middle East were removed on 


a. 1 of this year. 





'* State Department Passport Procedures 


TRAVEL RESTRICTIONS have not.stood in the way of - 
annual increases in the number of Americans going abroad.. 
The number of passports issued and renewed has mounted 
accordingly. - At the interwar peak in 1930 the annual total 


exceeded 200,000. The depression brought sharp decreases, 


but after World War II the number of passports issued and 


‘ renewed climbed from around: 189,000 in 1946 to more 


than 559,000 in 1956. 


The term “passport” referred originally to a safe-conduct 
given to a foreigner, such as. a départing. ambassador, to. 
see him through the territory of the issuing ruler to a port 


‘of embarkation. Eventually, the word came to apply to a 
‘.doeument issued by a government to nationals of the - 


country to identify them on foreign travels. The U.S. Pass- 
port Office defines a passport as a “document of identity | 
and nationality, internationally recognized, issued to a per- 
son who is a national of the country by which it is issued.” 
A passport entitles its bearer to the protection and good 


-offices of his country’s diplomatic and consular officers. It ° 


carries also a request to foreign states to “permit the 


; ‘bearer to travel or sojourn in their territories, and in case 


of need, to give him all lawful aid .and protection.” 


NEED OF TRAVELERS FOR PASSPORTS SINCE WoRLD War I 


Up until the first World War passports generally were 
not required for international travel, but the war led to 


‘institution of entry and exit controls. During the interwar 


period some of the restrictions were relaxed, but strict 
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controls were revived in World War II and the following 
security-conscious years. Today, ‘most countries require 
their citizens to have a’ passport for. both departure and 
entry, and most of them require foreigners to obtain visas 
or some type of entry permit and carry health certificates.‘ 
In the United States it has been a crime. since’ 1918 
punishable by a $5,000 fine or five. years? imprisonment or 
both—to leave or enter the country--without a passport in 


time of war. <A statute enacted’in 1941 made the earlier- 
law applicable during a state of national emergency as well. 
as in time of. war. A _ presidential proclamation issued - 
under the latter law-in November 1941. required ¢itizens 


going. abroad or returning to comply with rules prescribed 
by the Secretary of State. Regulations issued by the Secre- 
tary provided, in part, that no citizen was to leave or enter 
the United Stafes without a passport, except citizens .travel- 
ing within the Western Hemisphere, seamen, members of 
the armed forces, etc. 


Provisions of the 1941 nea were made a part of the 
_McCarran-Walter, immigration act in 1952. A proclama- 
tion by President Truman in December 1952 contained 
essentially the same provisions as the 1941 order and 
made departure from and entry.to the country subject to 


regulations issued by the Secretary of State... Because the: 


national emergency declared at the start of the Korean War 
is still in effect—at least so far as travel and certain other 
controls are concerned—passports continue to be required 
' except for travel within the Western Hemisphere. 








AUTHORITY FOR ISSUING OR WITHHOLDING PASSPORTS 


Authority to issue passports rests with the Secretary of 


State, and the Secretary’s power to withhold as well as to 
grant a passport was accepted as a matter of -course’ for 
years.5 A State Department circular asserted in 1903 that 
the Secretary might refuse a passport to any person who 


in his opinion might. use it to “further an unlawful or im-— 


” 


proper purpose.” The law now in effect, enacted in 1926, 
repeated the language of earlier statutes going back to 
1866 in providing that “The Secretary of State may grant 


* A 1952 survey of travel controls showed that 27 of 37 states covered required pass- 
ports for departure and 32 for entry.—‘Passport Refusals for Political Reasons,” 
Yale Law Journal, February 1952, p. 171. 


*“From the beginning the Department of State has had undefined discretion, first 


without and then under statute.””"—Louis L. Jaffe, “The Right to Travel: The Paas- - 


port Problem,” Foreign Affairs, October 1956, p. 22. 
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and issue passports, and cause passports to be granted, 
issued, and verified.” es 


An .executive order, issued by President Roosevelt in 
1938 under the authority of the 1926 act, empowered the 
Secretary “jin his discretion to refuse to issue a passport, 
to restrict . . : [it] for use only in certain countries.. 
[or] against use in certain countries, to withdraw or cancel ° 


' a@ passport already issued, and to withdraw ... . [it] for the 


purpose of restricting’ its . . ..use in certain countries.” 


Departmental regulations did not specify detailed criteria - 


for refusing passports until 1952. Supplementary regu-. 
lations issued by Secretary of State Acheson in August 
1952 set up bars to issuance of passports to supporters of 
the Communist movement. The regulations stated; in part, 


‘that no passport, with’ very limited exceptions, was to be 


issued to: 


-(a) Persons who are members of the Communist Party or who 
have recently terminated such,membership under such circumstances 
as to warrant the conclusion . . . that they continue to act in further-° 
ance of the interests and under the discipline of the Communist 
Party; 9 ‘ . 

(b) Persons, regardless of the formal state of their affiliation 
with the Communist Party, who engage in activities which support 
the Communist movement under such circumstances as to warrant 


.the. conclusion . . : that they have engaged in such activities as a 
result of ... control exercised over them by the Communist move- 
* ment; : : 


(c) Persons, regardless of: the formal state of their affiliation 

* with the Communist Party, as to whom there is reason to believe 

*: . . that they are going abroad to engage in activities which will 

advance the Communist movement for the purpose knowingly and 
willfully of advancing that movement. 


The regulations aJso prohibited issuance of a passport to 
any person who might engage in activities abroad that 
would -violate laws, of the United States. 


‘Testimony elicited from. Frances G. Knight, Director of 


* the’ Passport Office, at a. hearing before the House Un- 


American Activities Committee on May 23, 1956, under- 
lined the fact that standards for refusal of passports, such 
as the above, are contained only in the regulations and not 
in the law itself. The Internal Security Act of 1950 di- 
rected withholding of passports from members of Com- 
munist organizations which had been ordered to register 
with the Attorney General, but the registration provisions 
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_ Another section’of the 1952 regulations provided—for 
the first time—that a person refused a passport would be 
entitled to an informal hearing before a State Department 
official. Until then, the State Department had merely in- 
formed an unsuccessful applicant that granting him a. 
‘passport would not be in the interests of the United States, 
and he had no further recourse other than an. appet il to 
the courts. : 





Re gulations promulgated by Secretary ‘Dulles in January 
1954 established a procedure whereby an applicant still 
denied a passport after an informal hearing could appeal 
to a special board. Two years later, the regulations were 


' revised to extend the:prohibition on issuance of passports 





to persons whose activities might be “prejudicial to the 
orderly conduct of foreign relations or . . : the. interests of 
the United States’: at the same time, the hearing and 
appeals procedures were made applicable to such persons. 


- PROCESSING AND CHECKING OF PASSPORT APPLICATIONS 


The passport act requires a person desiring a passport 
to submit a sworn application, accompanied by evidence of ° 
citizenship, two’ photographs, and the appropriate fee, to 
one of the Passport Office’s six domestic field agencies or 
to the clerk of a designated state or federal court. A 
person applying forthe first timé must be accompanied by 
an identifying witness who has known him for at least two 
years and who can verify statements made in the appli- 
cation. 


The application includes questions on personal identity, 
‘countries to be visited, and—since mid-1956—affiliation 
with the Communist Party: Is the applicant currently a. 
member; has he ever been a member; if so, the period of 
‘his membership. Making a false statement on the appli- 
sation, or using a passport in violation of restrictions it - 
contains, is punishable by as much as a $2,000 fine and 
five years’ imprisonment or both. 


When an application is received in the Passport Office 
in Washington, it is checked against a master index of 
some 18 million cards. The index contains information on 
individuals compiled—in some cases as long ago as 1906— 


* Domestic field offices are located in Boston, Chicago, New Orleans, New York, San 
Francisco, Washington. There is at least one appropriate court in every county seat. 
Abroad, applications are submitted to designated U.S. diplomatic and consular officials 
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from sources which include applicants, federal agencies, 
and foreign governments. Each application is checked 
against the index to find whether the applicant has any 
reported affiliation with the Communist movement, is under. 
court restraint, is considered indigent, has damaged the 
reputation of the United States by actions on earlier travels. 


If derogatory information is turned up, further inquiry: 
may be undertaken. The scope and nz ature of the addi- 
tional check has’ never been publicized, but presumably it 
may range from an investigation by State Department 
. security officers to an exhaustive F.B.I. probe.- The great- 
volume of passport applications, especially during the 
tourist season, precludes more than a routine check in the 
vast majority of cases. After. an application has been 
cleared, it is reviewed to ascertain whether the citizenship 
‘of the applicant has been satisfactorily established and 
whether the proposed travel is ‘permissible under existing 
regulations. When all requirements have been met; the 
application is approved and the passport is prepared and 

mailed to the. applicant.” 


In contrast with the large number of passports granted, 
the number of final-refusals is small. In 1955, latest year 
for which detailed figures are available, only 456 of the 
529,785 persons who applied for passports were turned 
down, and only 13 of the 456 lost out because of alleged 
Communist affiliation. The. great majority .of the rejected 
applications (350) were denied on citizenship grounds.® 


RULES ON APPEALING FROM DECISION TO DENY PASSPORT 


A person who is refused a passport on the ground that 
he is a supporter of the Communist movement, or that 
while abroad he would violate laws of the United States 
or engage in activities contrary to its interests, is notified 
. by the .Passport Office that his application has been “‘tenta- 
tively disapproved.” The reasons for disapproval ‘are 
stated “as specifically as in the judgment of the’ Depart- 


T Details of processing and checking of passport applications taken from testimony 
of Scott McLeod, Administrator, Bureau of Security and Consular Affairs, before 
Senate Judiciary subcomaittee on constitutional rights, Nov. 15, 1955; Frances G- 
_Knight, Director, Passport Office, before House Un-American Activities Committee, 
May 23, 1956; Ashley J. Nicholas, chief, passport legal division, Passport Office, before 
Senate Internal Security subcommittee, May 10, 1956. 

* Twenty-five of the applicants were considered likely to run out of funds and re- 
quire repatriation at government expense; 17 were under court restraining orders; 
15 had brought discredit on the United States by previous conduct abroad; 13 were 
mentally ill; 9 were fugitives from justice; 6 had participated in political affairs 
abroad in ways deemed harmful to good relations between the United States and the 
countries concerned; 5 were habitual criminals; 3 had made fraudulent applications 
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ment of State security considerations permit.” The appli- 
cant is entitled to appear, with counsel, at an informal 
hearing before an official of the Passport Office and present. 
any relevant information bearing on his case. The Passport 
Office then reviews the record. : 

If the decision is still adverse, the applicant may appeal - 
to the Board of Passport Appeals, a panel of at-least three 
members appointed by the Secretary of State, and request 
additional information to help him prepare his case. At 
the hearing he is entitled to be represented by counsel, to _ 
present witnesses, and-to offer evidence in his own behalf. 
He may examine the transcript of his own.testimony but 
‘not the government files admitted as evidence. The board 
may cross-examine the applicant and all witnesses, but no 
provision is made for cross-examination by the applicant. 

The rules of. the board state that it shall conduct the 
proceedings in such manner “as to protect from: disclosure 
information affecting the national security or tending to 





disclose or compromise investigative sources or methods.” . ° 


The rules specify also that the board, in making its deci- 
sion, shall consider the.“entire record, including the tran- - 
script of the hearing, and such confidential information 
as it may have in its possession.”* The board is to take 
‘into consideration also “the inability of the applicant to 
meet [reply to] information of which he.has not ‘been 
advised .°. . or to attack the credibility of confidential 
informants.” . . : 





Passport Controversies in the Courts 





THE CONSTITUTION includes no specific protection of a 
' right to travel. A Harvard Law School professor has ob- 
served that although the omission is “not conclusive,” it 
suggests that the protection afforded free movement is 
“something less absolute than that .°. . of speech or reli- 
gion, and that if there be any protection, it is against 
‘arbitrary’ or ‘unreasonable’ restraint.” He cautioned that 
“The constitutional position of this freedom is still very 
uncertain.” ® , 


* Louis L. Jaffe, “The Right to Travel: The Passport Problem,” Foreign A/ffairé, 
October 1956, pp. 20-21. pos . 
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Until fairly recently,.no one seriously ‘questioned the au- 
thority of the Secretary of State to use ‘his discretion-to 
refuse a passport if he thought the best interests of the 
United States would-thereby be served. But in the past five © 
years a: number of individuals have gone to court to chal-- 
lenge the Secretary’s .power to withhold a passport. The 
Supreme Court has never passed squarely on the question, 
but it has recognized the Secretary’s discretionary author-~ 
: ity indirectly.” ; : 
At the same time, various lower courts have ruléd that | 
‘there are certain. constitutional limitations on the Secre- 
‘tary’s. right to withhold passports: His exercise of that 
authority must comport with the due process provisions of 
the Fifth Amendment—an applicant refused a‘ passport . 
must be given a hearing and: told the reasons for the 
réfusal. : : 


OPINIONS ON PASSPORT -APPLICANT’S RIGHT TO, HEARING ° 


The principle that due process must be observed i 1 with- 
holding a passport was first stated in July 1952, when a 
special three-judge panel of a U.S. district court in Wash- 
ington, D. C., handed down:its decision in the Bauer case." 
. Without a hearing, the State Department had revoked the 
passport of Anne Bauer, a naturalized American citizen 
‘ living and working in Paris. The only reason given was that 
Miss Bauer’s activities were “contrary to the best interests 
of the United States.” She contended in court that the 
revocation without hearing violated the due process clause 
of the Fifth Amendment. The Secretary of State main- 
tained that a passport was a purely political document and 
that its issuance .and. revocation wére political matters, 
entirely within executive discretion and therefore not sub- 
‘ject: to judicial review. 


The court agreed with the Secretary but pointed out 
‘that political acts still had to be constitutional: It recalled 
two earlier Supreme Court decisions which established that 
the liberty guaranteed by the Fifth Amendment included 
the “right . . . to remove from one place to another accord- 


” Ruling in 1835 that a passport was a “political document,”” the Court noted that 
the Secretary of State might require some evidence of citizenship before issuing the 
document. But it added: “This, however, is entirely discretionary with him.”’- 
Urtetiqui v. D’Arbel, 9 Pet. 692. More than a century later, when the Court ruled 
against denial of a passport for certain reasons, it said its action would “in no way 
interfere with the exercise of the Secretary's discretion with respect to the issuance 
of a passport.”-—Perkins v. Elg, 307 U.S. 825 (1939). 


“ Bauer v. Acheson, 106 F. Supp. 445 (1952). 
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ing to inclination,” ant the ‘ ‘right ; . to be fvee i in ia 
enjoyment of all . .. [one’s] faculties.” 2 It took special 
note of the fact that liberty to go abroad was “particularly 
important to an individual whose livelihood is dependent 
upon the right, to travel,” as Miss Bauer had asserted was. 
the case with her. : 


The court questioned whether the Secretary of State had 
absolute discretion to refuse or revoke passports ‘ ‘without- 
‘regard to the principles of due process... and whether . 


his discretion [could] be exercised arbitrarily a declared = 


that the regulation -:of passports, “‘like other curtailments 
of personal liberty for the public good, . : . must be admin- 
‘istered, not arbitrarily or capriciously, but fairly, . . . and 
with due procéss adapted to the exigencies of the situation.” 


With one judge dissenting (on 4 technical point), the 
court concluded that revocation of Miss Bauer’s passport 
“without notice and hearing,” and refusal to renew it “with- 
out an opportunity to be heard,” was unlawful. It ordered 
the Secretary of State either to revalidate the passport 
or grant a hearing. Miss Bauer married a Frenchman, ° 
decided to remain in France, and dropped the case. Less 
than two months later, however, the State Department pro- 
mulgated the supplementary regulations setting up a hear- 

ing procedure. 


The necessity to accord passport applicants procedural 
due process was reaffirmed by the Court‘of Appeals for 
_ the District of Columbia in June 1955 in the case of Otto 

. Nathan, economics ‘professor and executor of Albert Ein- 
_stein’s will. There the court spelled out the kind of hearing . 
to be given a person whose passport application has been 
denied."* ‘Nathan, refused a.passport for travel to Europe; 
asked a district court to direct’ the Secretary of State to © 
issue him a passport. The court.ordered the Secretary to 
“promptly afford .‘. . [Nathan] an appropriate hearing.” - 


When offered a hearing before the Board of Passport 
Appeals, Nathan contended that it was not the kind ordered 
by the court, and the judge agreed. The district court held, 
June 1, 1955, that the Secretary had not complied with its - 
order and directed him to issue Nathan a passport. “forth- 


2 Williams v. Fears, 179 U.S. 270 (1900); Allgeyer v. Louisiana, 165 U.S. 678 


° (1897). 





‘3 Dulles v. Nathan, 225 F. 2nd 29 (1955). 
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with.” 14 The State Department then appealed. The Court 
of Appeals, noting that- Nathan had never been “accorded 
an evidentiary hearing or confronted with the evidence, if 
any, which led to the denial of a passport,” ordered the 
State Department to give him a “quasi-judicial hearing.” 
Instead of doing so, the Department issued the passport. 
NEED TO CITE VALID REASON FOR REFUSAL OF PASSPORT - ; 

The concept ‘that an individual denied a passport must 
be accorded substantive, as well as procedural, due process 
was enunciated by the U.S. Court of Appeals for the Dis- 
trict of Columbia shortly afterward in the Shachtman 
case.'5 Max Shachtman, chairman of the Independent So- 
cialist League, had been refused a passport to go to Europe 
because that organization was listed by the Attorney Gen- 
eral as subversive. The district court, where suit was 
instituted, held that the Secretary of State’s denial had 
been a proper exercise of his discretionary authority. 
Shachtman appealed, asking, not that the State Department. 
be forced to issue a passport, but that the reason it had 
previously given for refusal be judged insufficient. 


The appellant informed the court that the Department had 
acknowledged that the League was hostile to the Soviet 
- brand of Communism. It nevertheless still refused a pass- 
port on the ground that to grant such a document to the 
’ head of an organization on the Attorney General’s list 
would be contrary to the best interests of the United States. 
Shachtman asserted that the refusal was based solely on 
that listing—a listing made without notice or hearing. 


The State Department argued again that the issuance of 
‘ passports was a foreign affairs function of the Executive 
Branch “over which the Judiciary has neither control nor 
review power.” Because the Secretary of State is not 
-accountable in this field to the courts, it “matters not for 
.. what reason he refused ...a passport.” The Department 
insisted that “Since by overwhelming precedent this matter 
has been left to the exclusive jurisdiction of the Secretary, 
since it is he .. . who is responsible . . . for the conduct of 
foreign relations, which may be vitally affected by passport 
determinations, it is he, and he alone, who should have the 
power to decide the issue.” 





“4 This is the only occasion to date on which the courts have expressly ordered the 
State Department to issue a passport previously denied. 


+ | ™@Shachtman v. Dulles, 225 F. 2nd. 938 (1955). 
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Judge Charles Fahy, delivering the unanimous opinion 
of a three-judge court, conceded that issuance of passports 
was allied to the conduct of foreign affairs and that a pass- 
port was a political document; he pointed out, however, 
that a passport was no longer “merely of this character” 
but was now essential for leaving the country. Conse- 
quently, denial of. a passport “causes a deprivation of lib- 
erty that a citizen otherwise would have.” In the strongest 
judicial statement yet made on the subject, the court said: 


- “The right to travel... is a natural right subject to the 
rights of others and to reasonable regulation under law. 
A restraint imposed . . . upon this liberty, therefore, must 


conform with the due process provision of the Fifth 
Amendment.” ‘ 


The court noted that, inasmuch as Shachtman. had been 
given a hearing, the case did not involve a question of 
procedural due process but rather a question of substantive 
due process—“whether the refusal for the reason given . --. 

was arbitrary.” The government, it ‘said, could not “arbi- 
’ trarily restrain the liberty of'a citizen to travel to Europe,” 
because “discretionary power does not carry with it the 
right to its arbitrary exercise.” 
' Agreeing that inclusion of the Independent Socialist 
League on the Attorney General’s list was the reason why 
Shachtman had been refused a passport, the court con: _ 
_ cluded that denial for that reason alone was “arbitrary” 
and could not be reconciled with due process. The State 
Department again- decided not to submit its case. to. the 
Supreme Court. Instead of doing so, it issued the passport. 


RULINGS ON DISCLOSURE OF CONFIDENTIAL INFORMATION 


A few months later, in November 1955, use of confidential 
information as a basis for refusing a passport was assailed 
by a U.S. district court judge.’® In that case the State 
Department had refused (after a hearing before the Board 
of Passport Appeals) to issue a passport to Leonard B. 
Boudin, New York attorney ;'? the reason cited was that on 
the basis of all the evidence, including confidential reports, 
Boudin appeared to be a supporter of the Communist move- 
ment within the meaning of the government’s passport 
regulations. 


“ Roudin v. Dulles, 136 F. Supp. 218 (1955). 


' Boudin had served as counsel for Nathan and several other persons who had had 
passport trouble . 
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Boudin sued to force the State Department to issue a 
passport. The Secretary of State thereupon filed an affi- 
davit explaining that. Boudin’s pattern of associations and 
activities over an extended period, and his refusal to state 
under oath whether or not he had been a member of the 
Communist Party before a specified date, had led to the 
conclusion. that he “was still a supporter of the Commu- 
nist movement.” . 


Judge Luther W. Youngdah! asserted that inasmuch as 
the “source, quality, or quantity of evidence which 
[had] been instrumental” in the decision to deny Boudin a 
passport could not be reviewed, the procedure could not 
“fairly be held to constitute reasonable regulation.” He 
concluded that the right to a quasi-judicial hearing ‘must 
‘include the right to know that the decision will be reached 
upon evidence of which ... [one] is aware and can refute 
directly.” The judge ordered the Passport Office to grant 
Boudin another hearing in which all the evidence used’ in 
reaching a decision would appear in the record so that the 
court could review it. : 


Boudin and the Secretary of State both appealed. The 
‘U.S. Court of Appeals for the District of Columbia, sitting 
en banc, handed down its decision last June.'* The court 
expressly avoided ruling on the “propriety of the Secre- 
tary’s: use of confidential information,” but it held that 
before the ‘Secretary could deny a passport he had to make 
factual findings sufficient: to bring the applicant specifically 
within one of the classes described in the regulations. 


_. Concluding that no such findings had been made, the 
.court ordered the case returned to the Secretary for further 
consideration. It stipulated that, if the Secretary decided 
again to deny Boudin a passport, he should set forth his 
findings and state whether they were based on open or. 
secret evidence. “If the latter, the Secretary should ex- | 
plain with such particularity as ... the circumstances 
.permit the nature of the reasons why such information 
may rot be disclosed.”” The issue of confidential informa- 
tion was rendered moot, however, when the State Depart- 
‘ment issued the passport on Aug. 29, 1956.19 


Boudin v. Dulles and Dulles v. Boudin, 235 F. 2nd 582 (1956). 


” According to the New York Times of Aug. 30, 1956, a State Department spokes- 
- man indicated that a “major reason” behind the decision to grant Boudin a passport 
was the fact that he testified before the House Un-American Activities Committee 
that he had never been a member of the Communist Party. 
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UNRESOLVED IssUES IN PASSPORT CASES. STILL IN COURT 


Another case involving questions of due process and use 
of confidential information in passport denial is pending in 
the U.S. Court of Appeals for the District of Columbia. 
As in Boudin’s case, the Secretary of State denied a 
passport to Weldon Bruce Dayton, a physicist who wanted 
to conduct researches in India, on the ground that, on the 
basis of evidence which included confidential reports, Dayton 
appeared to be a supporter of the Communist movement 
within the meaning of the passport regulations. 


Dayton sued in district court, which ruled that the denial 
constituted a “reasonable exercise of discretion . . . under 
valid regulations, and that it was not in violation of the 
due process requirements of the Constitution.” 2° A three- 
judge panel of the Court of Appeals reversed the judgment 


of the lower court and repeated its decision in the Boudin - 


“ase: The Secretary of State should reconsider his denial 


of a passport, and if persisting in the refusal, should state - 


his reasons and indicate whether they were based on undis- 
closed information.”! 


After the case had been returnéed to the district court, 
the Secretary of State—for the first time in a passport 
case—submitted to Dayton a detailed statement of reasons 


for his continued refusal to issue a passport. He asserted. 
_ that Dayton had headed an alleged Communist-front organ-. 


ization, associated with persons suspected of being members 
of the Rosenberg spy ring, and planned to work in India 
with a person suspected of being a Communist espionage 
agent. 


The Secretary said he believed that on the balance of 
all the evidence, including confidential information; Dayton 
was going abroad to “engage in activities which will ad- 


vance the Communist movement for the purpose, knowingly . 


and willfully, of advancing that movement.” The state- 
ment specified that disclosure of the confidential informa- 
tion “might prejudice the conduct of the United States 
foreign relations” and would be “detrimental to our na- 
tional interest by compromising investigative sources and 
methods.” 


“Dayton v. Dulles, U.S. District Court, District of Columbia, Civil Action No 
4890-55, Feb. 6, 1956 


“ Dayton wv. Dulles, U.S. Court of Appeals, District of Columbia, No. 13176, Sept. 
13, 1966. 
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Dayton contended in court that denial of the privilege of 
_ confronting all witnesses had deprived him of due process. 
The Secretary argued that, in view of the reasons he had 
given for not disclosing confidential information, due pro- 
cess had ‘not been denied despite his reliance on such data. 
The court pointed out that Dayton had had two hearings. 
and had cross-examined three government witnesses; it 
observed that the right of confrontation he demanded was 
_given only to defendants in criminal actions and not in 
administrative proceedings. .It noted the Secretary’s in- 
ability to disclose more than the substance of the confi- 
dential information. 

In the light of the foregoing [the court held], ... the denial of 

a passport ... did not violate either procedural or substantive due 
process. To’hold otherwise would be to say that any.citizen of the - 
United States desiring a passport for the purpose of going abroad 

to engage in activities which will advance the Communist movement 
could force issuance of the passport-unless the Secretary of State 
made disclosures detrimental to our national interest, affecting our 


internal security, and prejedicing t the conduct of the United States 
.forei ign relations.22 


_ Dayton appealed again, and.-his case is expected to be argued 
before the U.S. Court of Appeais in May. 


Three other cases, bearing on the authority of the State 
Department to deny passports were argued in the Court 
of Appeals on Jan. 29 and are now awaiting decision. The 
cases involve Walter Briehl, a Los Angeles psychiatrist, 
Rockwell Kent, the artist, and Donald Ogden Stewart, 
American.writer living in England. All three have refused 
to make sworn statements, in the form prescribed by the 
State Department, that they are not members of the Com- 
munist Party. Stewart. has sworn that he has not been. a’ 
member for the past 15 years but has refused to say 
whether he. was ever a member.’ Kent and Briehl have * 
argued - that the right to travel should.not be made condi- . 
’ tional upon execution of ‘a non-Communist affidavit; and- 
they challenge the right of the State Department to enforce 
such a requirement. 


RELATION OF PASSPORT POLICY TO THE NATION’S SECURITY 


The court decisions have been viewed with concern by 
persons who fear that to limit the discretionary authority 
of the Secretary of State over passports might threaten 


“® Dayton v. Dulles, U.S. District Court, -District of Columbia, Civil Action No. 
4890-55, Dec. 21, 1966. 
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the internal security of the United States. Chairman 
Francis E. Walter (D-Pa.) of the House.-Un-American 
Activities Committee told a House Judiciary subcommittee, 
May 10, 1956: , 


More and more Communists and people under Communist discip- 
line apply for passports, knowing full well that the Secretary of 
State has the right, the duty, rather, to deny their applications. 
After denial, they take their cases to court in order to break down 
the doors to the secret files. There they want-to find the names of 
those who keep an eye on their activities. The success -of this 
Communist plan has been greatly enhanced. by some of the court 
decisions holding that when the Secretary... refuses to issue a 


passport to a Communist, he must disclose ... the source of infor- 
mation which caused the refusal. 


“To abide by those court decisions,” Walter concluded, 
“would mean a fast and complete destruction of our entire 
security organization.”’. Walter introduced a bill last year 
calling for (1) a special review procedure for applicants 
denied passports, and (2) mandatory refusal of passports 
‘to persons under. Communist discipline. The proposed 
measure, he said, would give every citizen “his day in . 
court” without divulging the secrets of. investigative 
agencies, 


In the opinion of. Louis L.: Jaffe of the Harvard Law 
School,.the State Department is “justified in denying pass- 
ports to persons whose journey abroad is presumptively 
‘in furtherance of the Communist ‘conspiracy.’’’ While not 
favoring ‘absolute rejection of. the secret dossier,” Jaffe 
would draw the line at the point of “demonstrable Com- 
munist involvement.”’- “No lesser danger should suffice. 
No mere random anxiety that queer or ‘radical’ persons 
may meet with others of their kind, may call current poli- 
cies into question, or cause discomfiture to.those at home 
or abroad, justifies the exercise of a power so likely, as 
the record shows, to be’ abused.” 8 


Sen. Thomas C. Hennings, Jr. (D-Mo.), chairman of thé 
Senate Judiciary subcommittee on constitutional rights, has 
said that the State Department’s discretionary power to 
issue or withhold passports is too broad. He asserted on 
Apr. 1 that the right to travel was “so basic” to the free- 
dom of the American citizen that the State Department 
should be “restricted, specifically and closely, in its power 
to interfere with it.” F 

“Louisa L. Jaffe, “The Right to Travel: The Passport. Problem,” Foreign Affaire, 
October 1956, pp. 27-28 F 
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